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Preview-Review of Common Law, Civil Law, and 

Colonial Law: Essays in Comparative Legal History 

from the Twelfth to the Twentieth Centuries 

By Oliver Roberts 

April, 2021 

|Abstract| 

| Common Law, Civil Law, and Colonial Law: Essays in Comparative Legal History 

from the Twelfth to the Twentieth Centuries offers twelve essays, individually 

embodying the characteristic uniqueness of comparative legal history. Each essay 

provides a unique methodology, balancing practice and theory for approaching the 

nature, processes and causation of institutional legal change. This volume exemplifies 

writing 'in' comparative legal history. Contributors consider internal and external 

perspectives of legal change and development whilst creating a holistic balance 

between reinterpreting and reapplying period-relevant questions within the 

comparativist’s own experience. As a combined production - representative of a 

collaborative project spanning years of revisiting, refining and reimagining within 

'knowledge-based' legal theory by the contributors - its major triumph is edifying and 

grounding a continuous exercise across previous generations of luminaries towards 

making comparative legal history a distinct practice. It is an accessible and relatable 

reading for students of history interested in law, and students of law interested, as 

Frederic William Maitland said, to turn their thoughts towards ‘the great neglected 

subject’ of comparative legal history - no longer neglected. | 

 

Common Law, Civil Law, and Colonial Law: Essays in Comparative Legal History 

from the Twelfth to the Twentieth Centuries (Common Law, Civil Law, Colonial 

Law) offers twelve essays, selected from a group that was presented in St Andrews 

during the British Legal History Conference, hosted there in July 2019. In the books’ 

introduction, it is established that essays are arranged according to the type (or 

category) of comparative literature the author wishes to produce – often either a 

pattern or trend indicative of ‘what notions structure legal thought’, a question that 

fields the investigation taking place and applies scope, which may be conceptualised 

as the ‘legal consciousness’ of the study. For example, essays are categorised 

thematically as ‘Exploring legal transplants’ or ‘Investigating broader geographical 
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areas’. Alternatively, essays can be grouped based on what institutions are under 

scrutiny in each work, or the relatedness of one subject to another – the proper order 

of reading, is ultimately left to the reader, who may – if daring enough – wish to draw 

their own comparisons. This compendium is about writing in comparative legal 

history, not writing history on comparative law and legal studies. This distinction is 

substantial in-practice and emphasises the difference in approach between 

comparative ‘legal historians’ and ‘legal scholars’: the former write legal history, 

comparatively, on systems, scripts, codifiers, and authors; the latter write 

comparatively on law and legal systems.  

Common Law, Civil Law, and Colonial Law takes a cue from F.W. Maitland’s papers, 

especially one titled ‘Why The History of English Law Is Not Written’ which provides 

his thoughts on the relationship between legal history and the explicit study of law. 

According to Maitland, the process of legal change and how law is understood, the 

process of older legal principles and old phrases acquiring new substance, occurs 

twofold: according to the lawyer, an evolution of the true intent and meaning of the 

old law; and from the historians’ perspective, a necessary process of perversion and 

misunderstanding.1 Maitland argues that English Law must be a distinct learning 

from the history of English Law, and its various continental influences. In order to 

preserve the learning of the (unwritten) body of English Law as a distinct practice, 

there exists two different realities: the ‘logic’ of the lawyer, and the ‘evidence’ of the 

historian. Common Law, Civil Law, and Colonial Law explores ways of balancing our 

approaches to studying law and making legal history: how we should limit the law 

being studied and to what extent modern jurisprudence contorts the definition of ‘law’ 

in past societies are concerns as much practical as they are conceptual. This book 

advocates, as a foundational approach, a focus on knowledge linked to practice, a 

focus on legal culture or ‘law in minds’ which is a preoccupation of many legal 

historians preceding and referenced in this book’s introductory chapter, including 

Dyson,2 Ibbetson,3 Michalsen,4 and Simpson.5  

 
1 Frederic William Maitland, ‘Why The History Of English law Is Not Written’, in Herbert Albert 
Laurens Fischer (ed.), The Collected Papers of Frederic William Maitland, vol.1 (Cambridge, 1911), 
p222 
2 Matthew Dyson, ‘Comparative Legal History: Methodology for Morphology’, in Moréteau, Olivier, 
Masferrer, Ancieto and Modeer, Kjell A. (eds) Comparative Legal History (Cheltenham; Northampton, 
2019), pp.110-138 
3 David Ibbetson, ‘Comparative legal history’, in Anthony Musson, Making Legal History: Approaches 
and Methodologies (Cambridge, 2012), pp.131-145 
4 Dag Michalsen, ‘Methodological Perspectives in Comparative Legal History: An Analytical Approach’, 
in Marteau et al., Comparative Legal History, pp.96–109 
5 A. W. B. Simpson, Legal Theory and Legal History: Essays on the Common Law (London, 1987), 
pp.359–82 
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This foundational approach to producing legal history in the context of a wider 

societal ‘legal consciousness’ is also present in Diverging Paths? The Shapes of Power 

and Institutions In Medieval Christendom and Islam, a 2014 work that could be 

considered a seminal forerunner to Common Law, Civil Law, and Colonial Law. 

Contributors in Diverging Paths? approach their period by looking within and 

between legal and cultural sources, expanding the history around state-wide 

codifications such as Emperor Justinian I’s Corpus Iuris Civilis. Focusing on three 

main thematic areas: “Law and Codification”, “Resources and Power”, and “Palaces 

and Places”, each observing institutionalisation and the impact of institutional 

continuity on the characterisation of government and society across medieval 

Christendom and Islam. The foremost – “Law and Codification” – pays attention to 

written law, studying codifications comparatively – argues co-editor John Hudson – 

aids us in identifying the shared characteristics, and distinctions, of legal 

developments across Byzantium, Latin Europe, and the Islamic world. This approach 

also illuminates distinct legal features in a historical-comparative sense without the 

rigid application of, or reference to, legal systems such as state and jurist laws6. A 

‘rigid’ application may refer to the traditional compliance of legal scholars writing 

histories of law as being directly birthed from the great codifications and compilations 

of states and rulers, a ‘top-down’ approach. However, it is increasingly the trend of 

legal historians to flip this narrative approach and focus not only on legal institutions 

but the wider communities and thematic debates around the nature, processes and 

causes of change in law and legal systems, exploring – in addition to top-down 

institutions – a ‘bottom-up’ narrative of law and legal cultures or communities7.  

As an exercise of comparative legal history, the essays of Common Law, Civil Law, 

and Colonial Law are not as clearly bound by the structural conventions a ‘top-down’ 

or ‘bottom-up’ approach. The technical approach of each essay varies: legal historians 

can focus on separate but internal processes of systemic legal change (within or 

between systems of law in a locality); external processes embedded within a 

contextualising criteria (such as geography or religious identity); or a structurally 

integrated approach for the purposes of studying causation, periodisation, or 

construction of a narrative (legal ‘transplants’). Alternatively, comparative legal 

 
6 John Hudson and Ana Rodriguez (eds) Diverging Paths? The Shapes of Power and Institutions in 
medieval Christendom and Islam (Leiden, 2014); see John Hudson, ‘Law and Codification: 
Conclusion’, pp.119-122 
7 For further scholarship on ‘top-down’ and ‘legal cultures’, see: Caroline Humfress, 
‘Institutionalisation between Theory and Practice: Comparative Approaches to Medieval Islamic and 
Late Roman Law’, in Hudson and Rodriguez (eds), Diverging Paths? (Leiden, 2014), pp.16-29; and, 
Caroline Humfress, ‘Law and legal practice, Late Antiquity’, in Roger S. Bagnall et al., The 
Encyclopedia of Ancient History (2012-2021)  
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historians may also find themselves writing legal history on a comparativist. 

Rediscovering the lives and contributions of past comparativists offers edification on 

the comparative practice’s origins and allows the comparative legal historian to take 

a more abstract approach to addressing ‘quasi-Popperian’ posturing in comparative 

legal history. It produces a unique balance of the life and experience of the 

comparativist in their own contemporary setting whilst optimising our own 

experiences to threading new lines of questioning on the nature of the ‘legal systems’ 

and to what extent historic change may be conceptualised by our own modern 

understandings of law. Though it can be argued that the more holistic the 

methodology the easier the legal historians’ task, being totally holistic can, for the 

comparativist, encourage the danger of ignoring a lesson to be gained from 

comparative law scholars: when to stop.8 Common Law, Civil Law, and Colonial Law 

does not fall into the trap of expanding unreasonably beyond the conventions of either 

the historian or legal scholars’ understanding of where we can draw lines of 

comparison in law and legal systems to the wider preoccupations of historians. The 

two essays selected and discussed below illustrate this assumption.  

Alice Taylor’s essay on reconsidering the purpose of Sir John Skene’s Regiam 

Maiestatem follows an internal approach that branches out into a discussion of legal 

transplants between Scottish and English law, and law’s central place in centuries of 

political debate on the hierarchical relationship between the two kingdoms. Taylor 

explores the link between the Regiam and the English tractates of procedural and 

jurisdiction law, the Glanvill, questioning Scots law’s hereditary connection to 

English common law on preserving internal order through legitimate royal authority, 

or maiestas versus communitas. The Regiam is established as central to constructing 

the royal maiestas (majesty/royal authority), though it lost its formality as the book 

of law codifying singular, centralised monarchical authority through being unfinished 

(by its still anonymous author) and through centuries of circulation as an unusually 

comprehensive guidebook of ‘auld law’ of Scotland. Nonetheless, it is important for 

contextualising the underlying political culture of Robert I’s kingship and 

conceptualising the idea of the ‘community of the realm’, with which it has become 

synonymous. Taylor’s work on the history and reception of the Regiam provides an 

analytic of internal processes of adaptational change and external processes of 

analogous discussion on Scottish and English law and legal codes with which the 

maiestas of Scottish king’s found itself intrinsically tied to the law of both realms. This 

essay fulfils the promise of the book that, as a topical focus, ‘legal transplants’ explain 

 
8 Dyson, ‘Comparative Legal History’, pp112-118 
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the nature, processes and causes of legal change within and between legal systems, 

and as an approach, the comparative element coming on one hand directly from the 

texts under discussion, and on the other from the cultural reception and 

interpretation of these texts.  

In a different vein, Lukasz Jan Korporowicz’s essay on George Harris’ first translation 

of Justinian I’s Institutes takes the ‘alternative’ comparative approach by directly 

studying the comparativist. This essay provides a detailed history of both Harris’ life 

and institutional occupations such as his time as an advocate and civilian judge, and 

his involvement within the development of England’s Civil Law system as traditional 

Latin-script began to ebb away from public comprehension. Korporowicz’s essay 

emphasises the pragmatic structure of Harris’s translation: creating a commentary on 

the history of the Institutes’ contemporary representation in existing Roman Civil Law 

scholarship whilst providing the reader with an admirable cartography of the 

compilation, function, and application of Roman Law as prescribed across Justinian 

I’s wider codifications accompanying the Institutes (the Digest, Codex, and Novels). 

Harris’ association to those he frequently referenced, including Roman Civil Law 

Continental scholars and English civilian writers, and to a confusingly lesser extent 

Ecclesiastical lawyers, perhaps relates to the outstanding question of who Harris’s 

1756 translation was written for? His aim was to ‘arouse curiosity about English law’, 

to which its contemporary reviewers each justify. The writing ‘in’ comparative legal 

history comes from Korporowicz’s extensive analysis of Harris’ life experience, 

imprint onto his translation, and what contemporary reception meant for academia 

at large then and now: the translation, and supplementary history provided, helped 

to shape the faculties of Roman Civil Law, but also reveals a lot about the popular legal 

consciousness of Roman Law and Justinianic history in England at that time.  Harris’ 

story represents comparative legal history in its most raw and impactful form.  

The two essays summarised above both represent the type of history being produced 

by comparative legal historians today: to revisit, refine, and reimagine the 

relationships between law and society in the past through our own contemporary 

experiences. The contributors of Common Law, Civil Law, and Colonial Law have 

created a compendium stalwart to their profession and their interests that will no 

doubt attract students of history interested in law, and students of law interested, as 

Maitland says, to turn their thoughts towards ‘the great neglected subject’ – neglected 

no more.9 

 
9 ‘Why The History Of English law Is Not Written’, in Fischer (ed.), The Collected Papers of Frederic 
William Maitland, p224 
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